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Current Lopics. 


HE question of taxing life insurance 

policies as personal property has been 
under discussion recently in two States. In 
Indiana the State Board of Tax Commission- 
ers not long ago decided to apply this mode 
of taxation, but were defeated by the Su- 
preme Court of the State, which, on the 12th 
of last month, held, that life insurance poli- 
cies are not taxable under the present laws of 
the State. The opinion was written by Mr. 
Justice McCabe, and was concurred in by 
Justices Hackney and Jordan. Justice How- 
ard wrote a dissenting opinion, 
supported by Justice Monks. 
was in the case of the State Board of Tax 
Commissioners v. John H. Holliday and 
others. The question decided was brought 
forward by the State Board of Tax Commis- 
sioners inserting in the assessment schedule 
questions for 1896, under the head of * 
sonal property the following: 
‘“ Number of paid-up life insurance policies 
and their value; ”’ “ number of non-forfeitable 
and partly paid up insurance policies and 
their value.” Holders of life insurance poli- 
cies and life insurance companies began an 
action to restrain the State Board of Tax 
Commissioners from carrying out its order 
that insurance policies be listed for taxation. 
John H. Holliday, of Indianapolis, became 
the principal plaintiff in the action. The 
Circuit Court held that the policies were not 
taxable, and was sustained on appeal by the 

Vor. 57 — No. 8. 


which was 
The decision 


per- 
credits,” 





higher court. The question passed upon was 
as to the power of the State board to tax life 
insurance policies in the adsence of any spe- 
cific provision with reference to them. The 
theory of the board was that non-forfeitable 
life insurance policies were personal prop- 
erty, and since they were not expressly ex- 
empted they were taxable along with all 
other forms of personalty. The Supreme 
Court, sustaining the view of the lower tri- 
bunal, rejects this theory of the board. The 
legislature alone, it reasons, having the 
power to select subjects for taxation, it fol- 
lows that where this power is not exercised 
no other department of the State government 
can supply the omission. To say that a law 
taxing personalty covers all forms of person- 
alty is fallacious, in the court’s view, since the 
legislature not only selects subjects for taxa-~ 
tion, but provides regulations or methods for 
a just valuation and clothes some person with 
authority to assure such valuation. Where, 
therefore, no regulation has been provided 
as to any particular species of property, such 
species cannot be assessed. This conclusion, 
says the court, may rest either on the infer- 
ence from such failure to prescribe such 
regulations that the legislature did not intend 
to select that particular species as a subject 
of taxation, or else, regardless of legislative 
intent, the failure to provide regulations 
leaves the property unselected, and conse- 
quently outside of the powers of the taxing 
board. 

The dissenting judges point out that the 
legislature has laid special stress on the pro- 
vision that “ all property shall be assessed; ” 
that there is a clause declaring that all prop- 
erty not expressly exempted shall be subject 
to taxation; that new forms of property are 
constantly presenting themselves, and as 
soon as a new species is observed or discov- 
ered it is the duty of the taxing officers to 
assess it. As for rules and regulations, the 
law expressly vests the board with power to 
make them. Governor Mount, of Indiana, 
emphatically agrees with this view, holding 
that the men who carry life insurance are not 
the poor, as a rule, but men who invest in 
insurance as a profitable business transaction. 
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more destroy life insurance than taxing farm 
products at their value will destroy agricul- 
ture. He says the failure to tax policies will 
discourage investments in homes, which are 
taxed, and still further encourage invest- 
ments in intangible property that escapes 
taxation. No legislative assembly of any 
country, so far as we are aware, has ever 
passed a bill for the taxation of life insurance 
policies, and while there are doubtless argu- 
ments on both sides, it would seem to be 
unwise, in view of the beneficent character of 
the investment, in the great majority of cases. 


The Supreme Court of Washington re- 
cently handed down an interesting decision 
on the subject of what constitutes “ jeop- 
ardy,” and holding, in effect, that where a 
jury is discharged from further hearing of a 
case, after the State’s testimony is in, and the 
prisoner is discharged, that this is in effect 
the judgment of the court, and constitutes an 
acquittal. The case was that of the State of 
Washington, appellant, v. H. O. Hubbell, 
respondent, and came to the Supreme Court 
from Spokane county, where the respondent 
was tried for grand larceny. At the conclu- 
sion of the State’s case the motion of the de- 
fendant’s attorney to discharge the jury from 
further consideration of the case and the de- 
fendant (respondent) from custody, was 
granted. Appeal was taken therefrom, and 
the respondent’s attorney moved to dismiss, 
holding that his client had been once in jeop- 
ardy, and could not be again tried for the 
same offense. The court said: “ We think 
the motion must be granted. The ruling 
complained of does not go to the sufficiency 
of the information, but to the court’s conclu- 
sions. It was the judgment of the court 
upon the merits, and constitutes an acquit- 
tal.” 


The outcome of the second trial of 
Adolph Luetgert, the Chicago sausage- 
maker, indicted for the murder of his wife 
and the practical obliteration of her remains 
by dissolving them in potash in his factory, 
appears to be fairly satisfactory to every- 


He holds further, that taxing policies will no 








body, except, of course, the notorious de- 
fendant himself, who, doubtless, confidently 
expected the second jury to promptly render 
a verdict of acquittal. Life imprisonment, 
which will be his portion unless the higher 
court reverses the conviction, appears, under 
all the circumstances, to answer all the pur- 
poses of justice. As has been heretofore 
pointed out, this is one of the peculiar cases 
in which it seemed impossible to prove the 
corpus delicti, except by presumptive evi- 
dence, and doubt on this point was greatly 
strengthened by the shrewd course of the 
defense, aided, as it most certainly was, on 
the first trial at least, by a large amount of 
perjured testimony. The natural doubts on 
this point, kept alive by the constantly reit- 
erated assertion that Mrs. Luetgert would 
yet turn up alive, would perhaps inevitably 
make any jury exceedingly reluctant to bring 
in a verdict of conviction with the death 
penalty attached. There has never been in 
our mind, judging from all the evidence in 
the case, the slightest doubt that the defend- 
ant committed the horrible crime with which 
he stood charged, and, while in this view, 
we believe that hanging would have been too 
good for him, we recognize the possibility, 
at least, of the execution of an innocent man, 
and are, therefore, satisfied that the sentence 
to life imprisonment will cover the ends of 
justice. 


Luetgert is reported to have declared 
after the announcement of the verdict that 
if he was guilty of murder he ought to be 
hanged —a proposition which few, if any, 
will dispute. Life imprisonment in his case, 
however, possesses these positive advan- 
tages: The convicted sausage-maker can, 
to some extent at least, direct the continu- 
ance of the search for the missing (not mur- 
dered) woman from within the walls of his 
prison, and if she shall be finally found Mr. 
Luetgert will be not only in a position to 
enjoy her society, but he will be entitled to 
an abject apology and a large life pension 
from the State of Illinois on account of the 
most monstrous wrong done him. On in- 
dulging in that mature reflection for which 
he will have ample opportunity, Mr. Luet- 
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gert may possibly come to view the matter 
in this philosophical light. 


A decision, which in effect affirms the 
legality of “ blacklisting,” was handed down 
on the 5th inst., at Chicago, by Circuit Judge 
Brown. It was in the case of W. F. Mc- 
Donald, one of a number of striking switch- 
men who sued the Illinois Central Railroad 
Company for alleged blacklisting. The case 
is one of thirty-four which were begun 
against the companies in 1896, and is similar 
in its general features to the Ketcham case, 
in which a verdict of $30,000 was set aside a 
few weeks ago. The plaintiff McDonald 
was an employe of the Illinois Central Rail- 
road Company in 1894. He went out with 
the strikers and has since been unable to se- 
cure employment. He alleged that at the 
time of the difficulty the railroads affected 
prepared a so-called blacklist of all the 
striking employes and agreed and “ con- 
spired”’ to refuse employment to any of 
them in the future. In his suit McDonald 
asked $50,000 in damages from the Illinois 
Central and the Northwestern. The defend- 
ant companies demurred to the complaint, 
denying that any offense had been proved. 
It was contended on their behalf that there 
was nothing illegal in an agreement among 
any number of railroads or other employers 
in regard to non-employment of a particular 
class of men, since no company could be 
compelled to employ any applicant for a 
position, and since, as was conceded, no mis- 
representation or libel had been preferred 
by any railroad to another against the de- 
fendants. In sustaining the demurrer, Judge 
Brown ruled that the facts proved failed to 
establish a cause of action or a conspiracy on 
the part of the roads. The court added that 
workmen themselves, in forming associa- 
tions for self-protection, enter into similar 
agreements to decline the terms of objection- 
able employers. In other words, it was held 
that the railroad companies could make rules 
for their own protection just as the men 
themselves had the right to do. The decis- 
ion of the case seems to turn on the question, 
what constitutes, in law, a criminal con- 
spiracy. The question presented is one of 





the most important that has arisen in many 
years, and the view taken by the highest 
court, to which the case will doubtless be 
appealed, will be awaited with more than 
ordinary interest. 


Hotes of Cases. 

Savings Banks— Taxation— Exemption of 
Surplus. —In People ex rel. The Newburgh Sav- 
ings Bank v. Geo. W. Peck, Assessor of the City 
of Newburgh, and others, the Supreme Court, 
Orange county, decided, by Hirschberg, J., that 
the surplus fund of such bank is not subject to 
texation, under the laws of the State of New 
York. The court said in part: “It is to be borne 
in mind that the relation of the depositors and a 
savings bank is that of debtor and creditor. The 
bank has no capital or stock and no funds or re- 
scurces of any kind excepting the money of its 
depositors and the increase of such money by in- 
vestment. The function which the bank is to dis- 
charge is to invest judiciously the money received 
from its depositors, and to repay them as an en- 
tire class the whole amount so received, together 
with the earnings, subject only to the expenses 
oi administration. The bank is in effect an in- 
corporated trustee, serving without commissions, 
and the depositors are the sole beneficiaries. By 
statute the bank is directed to so regulate the rate 
of interest payable on the deposits that the de- 
positors shall receive ‘all the profits’ of the insti- 
tution. The bank is not imperatively directed as 
under the Connecticut law, but is authorized, to 
reserve as a surplus fund such amount not ex- 
ceeding 15 per cent. of the deposits as the trustees 
may deem expedient. The accumulations beyond 
such surplus fund are to be paid to the depositors 
by way of extra dividends; and the surplus fund 
is not to be accumulated with a view of depriving 
the depositors of their equitable ownership in it, 
but on the contrary it is to be held by the bank 
for their exclusive benefit in order to meet any 
contingency, loss or depreciation which might 
otherwise deprive the depositors of the amounts 
due them. Regarding the depositors as a class, it 
is evident that this surplus fund is as much an 
obligation of the bank to them as are the sums 
paid in and credited on the pass-books. On the 
dissolution of the bank its distribution among 
such depositors would be decreed by a court of 
ecuity in accordance with settled principles regu- 
lating trust funds; but while the surplus is held by 
the bank as the legal owner the law recognizes 
and protects the interests of the depositors as the 
equitable owners. Every dollar received by the 
bank and not required to meet lawful expenses is 
owing to the depositors, and while some of it may 
be held until it reaches the specified amount, yet, 
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in the end, under the general spirit and purpose 
of the statutes, in the language of Judge O’Brien, 
‘the depositors, their personal representatives or 
assigns, would be entitled, in equity, to the pecu- 
niary benefits of such accumulated profits.’ ” 


Sales — Salesman’s Authority. — Kelley-Good- 
fellow Shoe Co., St. Louis, refused to accept an 
_ order taken by one of its salesmen from Groves 
& Mabrey, Texas merchants, because the sale was 
effected below price for which he was directed to 
sell. Groves & Mabrey refused to pay more, and 
filed suit. The Circuit Court decided in favor of 
Kelley-Goodfellow Shoe Co., and the case was 
appealed to the Court of Appeals, Judge Biggs 
sustaining the lower court and Judges Bland and 
Bond taking the view that the action of the sales- 
man bound his empoyer. A non-suit was ordered 
aud the case will be tried over again. 
ity opinion held as follows: 


The major- 


First — That when a mercantile house sends 
out a traveling salesman with authority to soljcit 
orders and make sales of its goods, and the sales- 
man sells its goods below their market value, 
and gives a bill of sale therefor under the name of 
his principal, and extends the time of payment 
beyond the time fixed by private instructions 
given by the house, which he did not communi- 
cate to the purchaser, the sale is binding on the 
house, and it cannot repudiate the sale for the 
rcason that the goods were sold below their value 
and the time of payment extended beyond the 
time limited by private instructions. 

* Second — The authority of a traveling sales- 
man to sell the goods of his principal need not 
be shown by an express delegation of subauthor- 
ity, but it may be established by the general cus- 
tom of merchants or by the uniformity of a 
previous course of dealing between the wholesale 
house and its customer with reference to orders 
for goods taken by the traveling salesman. 

* Third — When it is the custom of the trade 
that a sale made by a traveling salesman of his 
principal's goods, otherwise absolute, may be re- 
jected by the house on account of the unsatisfac- 
tory commercial standing of the purchaser, such 
right is in the nature of an option, to accept or 
reject the purchaser as its debtor. This option 
must be exercised within a reasonable time after 
the order for the goods is received, and if not so 
exercised the contract of sale becomes absolute. 

* Fourth — That the option to reject the order 
or sale on account of the unsatisfactory commer- 
cial standing of the purchaser does not carry with 
it the right to repudiate the sale for any other 
reason or for no reason at all.” 


Practical Joke — Liability for.—In the recent 
case of State v. Monroe, in the Supreme Court of 
North Carolina (28 S. E. R. 547), it was held 





that a druggist who sold croton oil, and at the 
purchaser's request dropped it into a piece of 
candy, might be convicted of assault and battery, 
where the purchaser caused another person to cat 
the candy to his injury, and the druggist had 
season to believe that the dose was intended as a 
trick or joke upon the person to whom it was 
administered, and not for medicinal 
The court said: 

Will Horn Ernest Barrett a 
dose of croton oil, and the oil had an injurious 
effect on Barrett. Defendant admits he sold the 
oi! to Horn, and at his request dropped it into a 
piece of candy, but says he did not know that 


purposes. 


administered to 


these parties were playing practical jokes on each 
other, and did not know for what purpose Horn 
wanted the Another witness testified that 
defendant said that Horn said he wanted the oil 
“for a 


oil. 
fellow.” Defendant denied saying this. 
Another witness testified to the quinine episode, 
and to Barrett's and Horn’s tricks with each other. 
Defendant testified that he knew that a day or 
twe Horn had given 
quinine as a joke, in lemonade. 
witnesses on these matters. 


before Barrett a dose oj 
There were other 

Defendant is indicted 
li guilty, he must be so 
as a principal, not as an accessory. 


for an assault on Barrett. 
His guilt, 
then, depends upon whether he knew, or had rea- 
son to believe, that the dose was intended for Bar- 
rett or some other person as a trick, and not for 
medicinal purposes. The whole evidence was sub- 
mitted to the jury, who rendered a verdict of 
guilty. His honor instructed the jury that when 
the defendant sold the oil, if he “knew or had 
every reason to believe, and did believe, that it 
was intended for Barrett or some other person by 
way of a trick or joke, and not for a medicinal 
purpose, the defendant would be guilty of assault 
aud battery.””. He also charged that it was not 
necessary that it should be a poisonous or deadly 
dose; that it was sufficient if it was an unusual 
dose, likely to produce serious injury. To this in- 
struction we see no objection, and we think it 
covers the substance of the defendant's prayers 
proper to go to the jury. 


LAW FOR BICYCLISTS LIVING IN FLATS. 


CASE of considerable importance to flat-own 
ers and their tenants is mentioned in a recent 

issue of the London Standard, as having been de- 
cided at Westminster County Court. The plaintiff, 
a Mr. Bayldon, who is a cyclist, occupied, with a 
friend, a flat in Victoria street. When he returned 
tc town, after a holiday in August last, the head 
perter at the Mansions told him that the other ten- 
ants objected to his taking his machine up to his 
room with him, and, eventually, it was left down 
stairs and deposited in a passage in the basement. 
Next morning it had disappeared, and the plain- 
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tifi has never recovered it. Fortunately for him, 
the machine was insured, and he recovered its 
value from the company, who, as co-plaintiffs with 
him, have now sued the proprietors of the Man- 
The contention of the plaintiff was that the 
defendant company were liable as inn-keepers and 
ordinary bailees. In support of the first part of 
this argument, it was alleged that the company 
advertised for guests by the day, kept a hotel on 
the premises, and were in the same legal position 
as inn-keepers would have been. 


sions. 


This view of the facts and the law did not, how- 
commend itself to the County Court judge, 
who very pertinently pointed out that the com- 
puny did not, at any rate, receive Mr. Bayldon as 
a guest. There remained, therefore, only the al- 
ternative of bailment. But the judge held that the 
true construction of the f the was 
nierely that orders had been given to the servants 


ever, 


facts of case 
that bicycles were not to be taken up stairs, and 
that there had been no want of care proved on the 
part of the defendants’ servants. 
gave judgment for the defendants. 


He, therefore, 
Although the 
facts of this case are of somewhat special char- 
acter, which presumably limits the scope of the 
decision, it is nevertheless an interesting and im- 
portant contribution to the rapidly growing body 
of law which the development of flat life in this 
country in recent years has been creating. It 
shows that the proprietors of establishments of this 
description are not readily to be made amenable 
to the general law as to inn-keepers by their ten- 
ants, even if they have a club or hotel on the 
premises, and take in guests. It makes it clear. 
too, that if they are to be held responsible for the 
loss of a tenant’s property, it is through the ordi- 
nary law of bailment that the result must be at- 


tained. Probably difficulties of this character will 


be largely obviated for the future by the custody 


ot bicycles in flats being made a matter of express 
contract. 


“NEW YORK STATE BAR ASSOCIATION. 


Acpany. [*cb. 16, 


1808. 


By virtue of a resolution passed at the last 
annual session, directing the appointment of a 
committee to take appropriate action with refer- 
ence to the annual meeting of the American Bar 


held at a 


following committee 


Association to be 
August next, the 
appointed: 

J. Newton Fiero, Walter S. Logan, Theodore 
E. Hancock, Charles A. Deshon, George M. 
Diven, Donald McLean, Charles C. Lester; (er 
officio), Edward G. Whitaker, ex-President, Simon 
W. Rosendale, President. 

L. B. PROCTOR, 
Secretary. 


Saratoga, 
was 








THE PROFESSIONS OF LAW AND 
MEDICINE. 


A COMPARISON AND CONTRAST. 


(Inaugural Address by President of Society of Medical Juris- 
prudence. Read January 10, 189%.) 

M\HE profession or practice of law and of medi- 

cine have come to be far more intimately 
associated than the related sciences or arts 
The mention of four great topics of 
common law suffices at once to explain this in- 
timacy. 


are 
themselves. 


The subject of redress for personal in- 
juries, of the mental condition as affecting the 
validity of contractual relations and of testamen- 
tary dispositions of property, and the same con- 
dition as affecting criminal responsibility, have 
linked the doctor and the lawyer together in mat- 
ters of such extensive, absorbing, universal and 
practical interest as to give rise to the science of 
medical jurisprudence as a distinct and separate 
branch of legal knowledge. It is not that the 
‘viewless grip of the law” enters less intimately 
into the affairs of men in other relations of life, 
but that the professors of the two arts or sciences 
are brought constantly forward for comparison and 
contrast, in the obligations put upon them to meet 
the actual needs and satisfy the standards of a 
highly complex civilization, that the position of 
these professions becomes of such interest to us 
as to call for investigation, historical and critical. 

The relation of medicine to the State, too, has 
received an immense impulse in recent times in 
matters relating to State and National quarantine 
and to public hygiene, and this has led to the 
enactment of a large body of statute law intended 
t» secure the ever-increasing store of scientific 
knowledge for the well-being of society. 

To assumes 
motives far transcending any mere private ones, 
however strong and worthy. These latter now 
unite with the most serious and elevated consider- 
ations which can occupy the mind. The necessity 
of preserving these standards from deterioration 
no: 


safeguard professional standards 


alone, but of impressing this necessity upon 
the practitioner himself, upon the public, the legis- 
lature and the statesman, as well, becomes daily 
more imperative. 

I shall address myself more particularly to an 
attempt to sketch or indicate the rise, progression 
of the two professions, and their relative dignity 
and importance at different epochs in history and 
at present, and kindred topics. Nevertheless, the 
logical and philosophical relations of the sciences 
or arts themselves to each other and to related arts 
and sciences bears so directly upon the history and 
development of the two professions, that I must 
advert to it from time to time, to illuminate this 
attempt. 

It becomes desirable at once to establish a defi- 
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nition of the idea represented by the word “ pro- 
fession,” as we employ it. 

The primary vocation of the human being is dic- 
tated by the imperative instinct inherent in him to 
live. It involves of necessity a conflict with nature, 
including his own kind. Society creates in man 
new necessities, none the less real, however, be- 
cause in a measure artificial, This instinct is 
fundamental, and however deeply overlaid it may 
become by human progress in society, however 
elevated the particular occupation may become, 
the fact that we are by nature predatory animals 
like others, with the addition only of conscious- 
ness, constantly asserts itself. Its denial is the 
error of altruism; thwarted in any way, the instinct 
makes itself destructively apparent in the body 
politic. Hence, too, the necessity of law in its 
most rudimentary sense to enable this struggle to 
g> on in comparative peace, to obviate the destruc- 
tive effects, and, in later stages of development, to 
direct the forces which tend to exhaust themselves 
in constant conflicts into productive channels. 


But with the progress of society ideal wants be- 
gin to make themselves felt; knowledge grows and 
must be systematized, and art is born. Occupa- 
tions become diversified and specialized. Soa pro- 
fession has come to be understood to be an 
occupation requiring a degree of preparatory study 
to become an adept, involving the acquisition of 
exact knowledge, or of skill in some art. An 
occupation, therefore, in which, regarded objec- 
tively, the public welfare or importance overshad- 
ows the individual interest of the practitioner, and 
of which the reward in part rightly consists of a 
certain degree of distinction, power or dignity. 

Each profession develops its own standard of 
ethics, but no standard can avail if the material or 
the ideal support is taken away. It must deteri- 
orate if the profession becomes pauperized; it will 
deteriorate in subtler ways if it is disestablished in 
public estimation and credit. 


To trace the history of the lawyer apart from a 
history of the philosophy of law would serve no 
useful purpose. The biographical history becomes 
relatively unimportant in view of the all-embracing 
character of the law itself. The history of the 
legal profession presents a certain degree of uni- 
formity. The history of medicine is, on the other 
hand, one of singular conflicts and alternations 
and that of the profession one of brilliant episodes 
and of long periods of comparative abasement or 
stagnation. It is in a sense more picturesque in its 
accompaniments. 


In the classic period the history of the two pro- 
fessions presents an instructive and interesting 
contrast. The mention of Greece calls to mind 
at once two great names in medical history — the 
one Hippocrates, born 460 B. C., identified with 
medicine as a profession; the other Galen, born 





130 A. D., 600 years later, identified with the heal- 
ing art itself. 

The name of Hippocrates presumably stands for 
a period or epoch which reached a culmination in 
him and, doubtlessly, largely through him. If, 
hewever, we accept the history and tradition ac- 
credited to him, he is entitled to the distinction of 
having originated the professon of medicine and 
established the standards of medical ethics for all 
time. He rescued the art of medicine from the 
influence of superstition, and based it upon prin- 
ciples of nature, and thus gave it scientific direc 
tion. His authority as a writer on medicine was 
superseded by Galen, who, though not his equal in 
character, established a system of medicine which 
ccntinued to be the source of authority for four- 
teen centuries. Hippocrates possessed to an emi- 
nent degree that ‘devoted humanity” which 
would seem to be the distinguishing characteristic 
of the medical man. He raised the profession of 
medicine to such a pitch of dignity that it drew to 
it men of a mental calibre equal to those who de- 
veted themselves to the study of philosophy, art 
and the sciences. This eminence was maintained, 
tco, in Greece, until the time of Galen, when it is 
significant to note it declined with the decline of 
literature and the arts. 

The history of medicine in the Roman world is 
the reverse of this. The Romans never possessed 
a system of medicine of their own, and medicine in 
Rome was a Grecian importation. The Roman 
writers on medicine were mere encyclopedists. 
The practitioners of medicine were mostly Greeks, 
many of them slaves or household dependents of 
the great Roman nobles. The Romans obtained 
what culture they had from Greece, and despised 
the purveyors of it. Pliny writes contemptuously 
of the art, saying that Rome did without physi- 
cians for 600 years. It must not be assumed from 
this that the profession of medicine, shorn of its 
dignity, was without influence. Sienkiewicz puts 
it aptly when he says: “ Greeks commanded the 
city equally with the Romans, but commanded it 
through science, art, wisdom and deceit.” Why 
this eminence in Greece, this abasement in Rome? 
I: is true the Roman mind, virile as it was, was 
debased by superstition; yet we know to what a 
pitch of greatness they attained in the science of 
law and in its application to civil polity, despite 
this blemish. 


The Romans thirsted for dominion and power. 
They possessed heroic virtues, and inculcated a 


philosophy in consonance with these virtues. But 
they were without refinement and wanting in cul- 
ture. When the active forces of nature declined 
they were without resources or incentives to live. 
An appeal to the gods, perhaps, and then the Tar- 
pean rock, was alike conformable to Roman tem- 
perament and to Roman philosophy. So, too, the 
Roman mind sought immediate utility in every- 
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thing, where the Greeks were satisfied with beauty. 
The Romans employed, if they did not invent, the 
strong round arch. On this they could superim- 
pose great weights. They employed it to bridge 
the torrent streams over which they poured their 
conquering legions, and to continue the roads 
which issued out of Rome to the uttermost bounds 
of their possessions. They employed it to carry 
water to their cities over intervening valleys, to 
rear the Coliseum devoted to their pleasures, to 
build the arch to commemorate their triumphs. 
Medicine as an art was, doubtless, unsatisfactory 
in its results; to the imperious, impatient Roman 
mind it lacked practicability. 

To the Greeks, changeful, cultivated, devoted to 
the arts and to literature, fond of speculative in- 
quiry, life was a thing to exhaust fully, a more 
joyous thing in itself to them than to the Romans. 

No study has greater inherent attractiveness 
than that of the healing art. It is the secret of 
living long and well medicine seeks to instill, and 
it drew the Greek mind by the promise contained 
in it. 

The explanation of the vicissitudes of medicine 
lics in the fact that it is in practice an art accessory 
to life, and following the fate of the other arts, 
flourishing when they flourish, decaying with their 
decay. It is difficult to think of medicine in this 
Health too often has no value until it is 
lost or impaired, and then we are thrown upon 
the inner resources of temperament and education. 
Medicine has flourished only as the concomitant 
of a high civilization. Hippocrates “the Great” 
lived in the time oi Pericles and of the great phil- 
oscphers, in an age of intellectual ferment and pas- 
sionate intellectual activity. 

Galen, a Greek of Pergamus, in Mysia, was born 
in the year 130 A. D. His intellectual equipment 
was of the highest order, and his rare attainments 
anc accomplishments were seconded by remark- 
able industry. Five hundred books, including 
treatises on logic, grammar, ethics, besides medi- 
cine, are accredited to him, and the volumes of his 
works that have come down to us and are known 


aspect. 


to be genuine are very numerous. In his day he 
was held in greater esteem by reason of his works 
other than medicine. Not until some time after 
his death was the authority of his system of medi- 
cine established, but, as already stated, when estab- 
lished, it flourished for fifteen centuries. The long 
reign of Galen marks a long reign of inactivity or 
decadence in the history of medicine. Galen added 
greatly to practical medicine by his activity in the 
field of anatomical and physical research. He 
practiced anatomy upon animals alone, however. 
His system of medicine was not really undermined 
until the dawn of modern science. 

Upon the dispersion of the Roman Empire, and 
the submergence of art and knowledge which fol- 
lowed upon it, the practice of medicine became a 





clerical function, and as the priests might not shed 
blood, surgery fell into the hands of the barbers. 
The early Christians as well as the Pagans opposed 
dissection of the human body as a profanation or 
desecration. About the year 1315, Mondino, a 
professor at the University of Bologna, dissected 
two female bodies, and published a work which 
remained a text-book on anatomy for 300 years. 
Yet he did not open the heads of the subjects for 
fear of commission thereby of a mortal sin. 
Wounds from firearms were considered poisonous, 
and the track was cauterized with burning oil. A 
doctor working on the field of battle passed an 
anxious night because he had exhausted his oil 
supply. In the morning he discovered that the 
wcunds not cauterized were doing the best. Time 
does not permit me to add to the examples demon- 
strating the low ebb to which the art of medicine 
had fallen. 

In the Middle Ages no man save the soldier and 
the priest walked erect, and no art or science 
therefore conferred dignity in itself. From the 
fifth to the tenth centuries all knowledge was pre- 
served or buried in the monasteries. The revival 
of learning had a marked effect on the history of 
medicine. The study of medicine became popular. 
The mind of scholars, moved by humane impulses, 
turned extensively to medicine as a field of inquiry. 

Rabalais delivered a number of lectures on med- 
ica! subjects. The revival was rather literary in 
character than otherwise. The actual contribu- 
tions to the knowledge of physiology were slight, 
but there was certainly a constant, if slender, addi- 
tion in the direction of anatomy. Systemic medi- 
cine was not greatly advanced by the revival, nor 
dees it seem that the actual practice of medicine 
was greatly elevated by this outpouring of medical 
literature. 

The practitioner became the butt of the satirist. 
Creations like Dr. San Grado in “ Gil Blas” 
avenged the dogmatism, quackery, imposture and 
ignorance prevalent in practice. I refer to this 
because it is something quite distinct from the 
opposition that has delayed the progress of medi- 
cine at all times growing out of ignorance, super- 
stition, clerical rivalry and fanaticism. If the art 
had been progressive and the profession elevated, 
then antagonism from these sources alone could 
not have prevailed. We may infer from the per- 
sistence of the opposition to medicine through all 
these ages that it contained a healthy kernel. It 
was the strenuous resistance of the common sense 
of the world to dogmatism without science, pre- 
tension without knowledge, which concurred with 
a practice fraught with deceit and imposture. This 
healthy resistance took the form of satire, which 
has ever been the vehicle and final refuge of intel- 
ligent opposition driven to the point of animosity. 

Scientific medicine received its first great im- 
pulse from the date of Harvey’s announcement of 
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the discovery of the law governing the circulation 
of the blood. 

Blackstone, in the introduction to his commen- 
taries, speaking of the desirability of a more ex- 
tended study of the common law of England, 
addressing himself to the medical profession of the 
day, employs this language: * For the gentlemen 
of the faculty of physic, I see no special reason 
why they should apply themselves to the study of 
the law, unless, in common with other gentlemen, 
to complete the character of general and extensive 
knowledge, a character which their profession, be- 
yond others, has remarkably deserved.” 
informed, in 


We are 
the commentaries, that 
medical jurisprudence had, up to that time, re- 
ceived no recognition as a branch of legal knowl- 
edge, nor had the desirability of a partial 
acquaintance with the other study apparently oc- 
The 
language quoted shows that at that time, 1758, the 
medical profession had attained a high social and 
prcfessional status. 
of this. 

It will be best, perhaps, here to take up the sub- 
ject of legal history, leaving the comparison of 
modern medicine and the position of the medical 
profession of to-day to be discussed in connection 
with that of the present status of the legal profes- 
sion at the conclusion of this address. 

Names, 


a note to 


curred to the members of either profession. 


The terms used are conclusive 


however great, sink into significance 
when we consider the history and scope of legal 
science. Biographical references will, therefore, be 
omitted. Blackstone’s disquisitions on the nature 
of the law in general, and his attempt to define the 
law, have been characterized as * nonsense.” This 
should serve to make us wary in this direction. I 
prefer the metaphorical definitions of the old writ- 
ers and judges, definitions which, though in no 
sense scientific, express at once their comprehen- 
sion of the import of law and their love and ven- 
eration for it. It is, says one writer, the 
of our peace and joy.” 


mother 
It is the inseparable con- 
dition of civilization, its very breath and life. It is 
always benevolent in intention and direction, and 
thus stands in a manner in opposition to the strug- 
gle for existence in men and nations. 
a manner. 


But only in 
It regulates everything. The units of 
society live in a state of warfare controlled by their 
desire for security, for happiness, expressed in their 
submission to law. 
Notions that men are or can becoine otherwise 
constituted than they are have given rise to cer- 
tain social theories. The currents where 
they meet make certain calm areas for short peri- 
ods, even on the bosom of the restless sea. In the 
struggling and human 
progress such Saragossa seas have existed for short 
periods, too. Human progress, however, must 
continue to remain a struggle with human in- 
stincts. We may evolve principles never so lofty, 


ocean 


currents movements. of 





they must combat for existence with the vital in- 
stincts of mankind. Life is a modified warfare. 
3ut the idea of war connotes the idea of peace, of 
enjoyment of its fruits; hence the deduction that 
natural law is based on the desire for human hap- 
piness alone. 

The necessary relation of the law to the progres- 
sion of mankind establishes the place of the pro- 
fession of law in society, its dignity, its importance 
and its value. In times of great turbulence it has 
suffered a partial eclipse; but as order is heaven's 
first law, it is at least man’s second. The simplest 
form of it is not a ery for justice, not even for 
equity, but only for the reign of peace. 

The Roman love of might of dominion was only 
equalled by their genius for government. This 
gave permanence to their conquests, and enabled 
them to raise up and maintain their vast empire. 
The story of the evolution of the civil law, of the 
Institutes of Justinian out of the regal law, is sec- 
ond to none in 


inherent value and 


The relation of patron and client of the 


history in 
interest. 
Roman and 
freedmen made the study of the law of first im- 


pcrtance to the patrician order. 


nobles to their dependents, slaves 
It was not a pro- 
The 
struggles of the plebeians for a better position in 
the State, 
supported, induced the licensing of professional 


fession in every sense with them, however. 
which the emperors encouraged and 


pleaders as well, and the eminence of the profes- 
sion in all its branches, and its influence were very 
great. 

The Romans frequently left undisturbed in their 
conquests the customary law of conquered nations 
The adoption of the civil law in Europe was not 
brought about directly, therefore, by the Romans. 


It was the rediscovery of the pandects of Justinian 


at Amalfi, in the twelfth century, and adoption of 
the civil law as the basis of the civil polity of the 
church which brought about this result. The lat- 
ter was quick to see the adaptability of the arbi 
trary maxims and principles of the civil law to the 
sway of the church in civil affairs. The church 
had already absorbed nearly all civil functions 
The discovery of this great instrument ready to 
hand promised an easy means of fixing and retain- 
ing this power in their hands. The customary 
laws of the people breathed the free instincts and 
national aspirations of the people, and might prove 
dangerous. Besides, the general adoption of the 
Roman law meant a uniform code, a matter of vast 
importance. 

On the continent the church succeeded, as 
know. The result of this, it seems to me, is, 
for 
the profession of law as against the position of the 
judge in the State, for instance. It is sufficient 
here to say that the adoption of the civil law on 
the continent seems to have relegated the body 
of practitioners, as such, to a position less influ 


might be expected, a relatively lower position 
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ential in the State than in England, where the 
effort of the ecclesiastics to introduce the civil law 
The history of this attempt and its failure 
is familiar to us all. The people of England were 
too deeply attached to the * mild and rational sys- 
tem. of law” which had grown up and was long 
established. The important for us is, that the final 
outcome of this struggle was the withdrawal of the 
clergy from the temporal courts. This raised up 
the great profession of law in England as we 
know it. 


[| have been compelled to compress the history 


failed. 


of the legal profession within the compass of a few 
The position of that profession in 
America and England, and towards the laity in 
their public and private relations, has now been 
fixed for a long period. As an institution of the 
State it is intimately identified with the establish- 
ment and maintenance of a civil polity conspicu- 
ously based upon the largest principles of political 
liberty. In its more private aspect, as an advisory 
body and an adjunct of the administration of jus- 
tice, it has been characterized by the utmost fear- 
lessness and vigor in the defense of the rights of 
person and property, and an adequate degree of 
professional learning and ability. 

Under our institution the profession of the law 
is the direct avenue to judicial preferment and the 
main avenue to public station. 


scntences, 


It follows from all 
this that the breaking down of legal professional 
standards in any degree arouses or should arouse 
in us commensurate fears. With us the integrity 
of the legal profession is the great barrier between 
our institutions and everything which assaults 
them. The subject as a whole far transcends the 
limits of this address, for if it be true that that pro- 
fession has changed for the worse, we must look 
for certain changes in the quality of the law as 
propounded from the bench, in the character and 
the work of legislators, in our civil administra- 
tion, for the decline of the profession in the public 
estimation, and a diminution of the sense of se- 
curity in respect of all rights. 

A note of warning has been sounded from an 
authoritative source. A justice of the Supreme 
Court has stated in effect that the practice of the 
law “was in danger of degenerating into a mer- 
cenary trade, and that the lawyers had become re- 
duced to the level of a skilled business negotiator.” 
That this view should have been met with a chorus 
of expostulation and protest is not surprising, but 
it decides nothing. For my part, I think we should 
be grateful for the courage which brought about 
the utterance, and examine with fairness what de- 
gree of truth lies behind this announcement. Ac- 
companying this utterance an opinion has been 
expressed to the effect that the standard of profes- 
sicnal capacity and learning as revealed before the 
bench has declined as well. 

The charge that the profession of the lawyer 


the most serious. 








tends to become a mercenary trade seems to me 
So long as the function of at- 
torney and solicitor, and that of actual argument 
before the courts, are united in one person, skill 
in negotiation is an indispensable part of the 
equipment of the legal adviser. He must, to be of 
service, be a man of affairs, capable of directing 
his clients how to avoid legal complications, and 
legal learning and experience in litigation must 
remain a barren accomplishment, if such skill does 
not follow upon their acquisition. 

Again, let the accomplishment of the lawyer be 
never so great, it cannot make good the want of 
the true professional spirit implied in the claimed 
tendency of the legal occupation towards becom- 
ing a mere mercenary trade. This would mean a 
tendency to disregard all those higher public con- 
siderations and obligations which, under our defi- 
nition, make it a profession in any true sense, 
race for 
The profession has become 


and reduce the occupation to a 
wealth and influence. 


mere 


great by reason of another and a different spirit. 
Beyond all the cavils that have been leveled at the 
lawyers we know that the profession as a whole 
has constantly maintained its true aim, and its 
power and dignity, through its love of the law, of 
the institutions that flourish under it, and of the 
principles of liberty, justice and the manifold bless- 
ings it enshrines. 

I do not think the charge that the profession as 
we know it to-day has yielded to a degree to the 
materialistic tendencies of the age, can be success- 
fully refuted. Indeed, it would be more than re- 
markable if it had entirely escaped. The thirst for 
wealth is all but universal, and where this tallies 
with great opportunities we cannot be surprised 
that it should prevail. 

I am unwilling, and it is unnecessary, to con- 
clude this inadequate sketch of the great profes- 
sion of the law with a pessimistic note, but I would 
have failed in obligations to truth if I had omitted 
to allude to it. The bar constitutes a great, pow- 
erful and resourceful body, with a shining history 
and magnificent traditions. There is no evidence 
that it is yet false to the one or the other. But it 
is necessary to trim the lamp, if we wish the light 
to shine out over the future as it has shone in the 
past. 

As I view the medical profession of our own day 
it seems to me to have reached again a signal 
stage in its development. Underneath the art, as 
it were, the progress of knowledge has been lay- 
ing a deep and strong foundation of scientific in- 
formation, upon which it has reared, and is still 
building, an imposing, and enduring 
superstructure. The accumulations of positive 
knowledge of medicine and of knowledge appli- 
cable to medicine, and as to the nature of disease, 
is growing daily and every day. Thousands of 
laboratories are working at the mysteries of life 


beautiful 
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and disease and death, and thousands of devoted 
men, with motives as pure and high as ever ani- 
mated priest or poet, are probing into the myster- 
ies of nature, and wresting her secrets from her, 
and placing them at the service of mankind. No 
one can yet cast the vast horoscope of modern 
medicine. Again, it is true, as in the dav of Hip- 
pecrates, that the profession of medicine has 
reached such a pitch of dignity that it calls to it 
men the equal of those who devote themselves to 
any other science or art, or any other profession, 
however learned or dignified. 

Modern medicine may be described with sin- 
gular literalness in the poet’s language to have 
risen, clothed in white, * Pure from the night and 
splendid for the day.” 

The profession is assuming every day more im- 
pertant relations to public life. The Public Health 
Law of New York occupies a large space in our 
Revised Statutes. More and more we are yielding 
to the benign sway of the healing art—in our 
streets, in our houses, in our factories, in stores 
and tenements. Enactment follows enactment. 
To-day this society is struggling to add still an- 
other chapter to the Public Health Law, placing 
the practice of midwifery under surveillance and 
regulation. 

The profession of medicine manifests a degree 
of vigor and activity as a profession fully com- 
mensurate to the progress of medical science. It 
is not threatened from within, but from without 
only. I refer here to the extent to which the 
public has become debauched, the clientele of the 
younger physicians demoralized by the distribution 
of public moneys to institutions claiming to be, 
bu: not being, really charitable in their aim and 
purpose. Again, the material support of a grea 
profession is threatened. 

The pauperization of a profession is a dire evil. 
A struggle at the outset of life is but a test of fit- 
ness and character, a healthy discipline. But it is 
otherwise if the reasonable expectations are dis- 
appointed in later life. 
can survive such a test. 


No professional standard 
Devices humiliating, but 
not necessarily dishonest, are first resorted to; 
these grow meaner and more questionable. The 
profession degenerates to a craft. It may even 
become a reproach. We wish no learned pro- 
letariat in the United States. 

But the medical practitioners as a united profes- 
sion appreciate the danger. They have spoken 
effectively and wisely as individuals, and collect- 
edly through their academy and their medical 
societies. Confident of their signal usefulness to 
society, jealous of their dignity as a profession, 
rejecting the allurement of great wealth as a guid- 
ing motive for scientific men, they yet fearlessly 
invoke public opinion to discourage misguided 
philanthropy and the distribution of public money 
as a form of largess to those who should pay for 





medical services. They claim this as the material 
backbone of the profession as a whole, and seek 
to retain and hold it per my et per tout, as it were, 
in a species of professional survivorship, by which 
what does not come to one physician is not 
deemed lost if it falls to another. The humblest 
dcctor in good standing maintains a professional 
nexus with the greatest. This is a profession in a 
state of material and moral vigor. We congratu- 
late the profession that stands ever ready to repel 
disease and pain when it lays siege to “* our homes, 
and hospitality” that it manifests corresponding 
energy when it is itself in danger. 

I have essayed here in brief, and with an inade- 
quate hand, but with honest purpose, a sketch or 
outline of what I trust may have been of 
interest, if of no great value, to the practitioners oj 
law and medicine. To indicate their relation to the 
laity, to recall their triumphs and to touch upon 
certain dangers which threaten them, and to insist 
upon the importance of maintaining their stand- 
ards, both material and moral. 


some 


A word in conclusion as to the young science, 
that of medical jurisprudence, which this society 
was created to foster and encourage. 

The field of medical jurisprudence is widening, 
because every year the law takes fuller cognizance 
of the relations of scientific medicine and hygiene 
to public health. It is significant and it is deplor- 
able that just when the medical man enters the 
forum he The 
not yet attained a 
creditable position before the law. The 
cannot do better than address themselves to rem 
edy thiis crying evil. 

Medical jurisprudence is the field, then, upon 


becomes markedly inadequate. 


medical expert witness has 


society 


which the development of science invites the two 
great practical professions of the day to mingle 
and confer on an ever broadening platform. Here 
the study of the one has become reciprocally the 
instructive recreation of the other. Here each may 
emulate and vie with, though neither may prevail 
over the other. I trust the society may long con- 
tinue to be a field upon which an exchange of use- 
ful knowledge and experience may be carried on 
in the genial spirit born of education and culti 
vation. 
S. B. Livingston. 
New York, Jan. 


, 1808. 


COMPLIMENTS FOR JUDGE THOMAS. 


HE president is to be congratulated upon the 
appointment of Hon. Edward B. Thomas as 
United States district judge for the Eastern Dis- 
trict of New York. The selection is one which 
will be generally approved by members of the 
bar. Mr. Thomas possesses in a marked degree 
the personal qualities of courtesy and patience, 
which are indispensable for a successful judicial 
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career. He has had considerable experience in 


| vested in its business in the State of New York. 


political life, but his devotion to his profession | The commissioners determined, as appears by 


has never wavered, and his ability as a lawyer re- | 


Those who 
have met him in the contentions of professional 


mains his most salient characteristic. 


life have uniformly recognized his judicial tem- 
perament. His methods and policy have never 
teen those of the superficial advocate, looking 
merely to the triumph of to-day and heedless of 
the wrath to come on appeal. He has always con- 
ducted litigations with an eye to that permanent 
success which can be gained only through logical 
argument and regard for common sense and sub- 
stential justice. Mr. Thomas’ book on Negligence 
is a unique and valuable production, and the con- 
cise blending of sound theory and practical sug- 
gestion in this work augurs very favorably, not 
enly for the correct grasp of principle, but the 
practical efficiency of Mr. Thomas in his new 
field of effort. — N. Y. Law Journal. 


FOREIGN CORPORATION DOING BUSI- 
NESS IN THE STATE OF NEW YORK. 


TAXABLE Upvon Crepits AND BiLts RECEIVABLE 
REPRESENTING MERCHANDISE 
Course OF SucH BUSINEss. 


SOLD IN THE 


New York SUPREME Court — APPELLATE 
Diviston — First DEPARTMENT. 
January, 1808. 


Present: Hons. CHARLES H. Van Brunt, P. J.; 

Wiittam Rumsey, Epwarp PATTERSON, MORGAN 
J. O’Brien and GeorGce L. INGRAHAM, JJ. 
THE New York ex rel. 
YELLOW Pine Company, Appellant, v. Ep- 
WARD BARKER et al., Commissioners of Taxes, 
etc., Respondents. 


PEOPLE OF STATE OF 


A foreign corporation doing business in the State 
of New York is taxation upon its 
capital or property invested in its business in 
the State of New York, including credits and 
bills receivable due to the corporation for mer- 


liable to 


chandise sold by it in the course of the trans- 
action of State of New 


York. 


\ppeal from order dismissing writ of certiorari. 


its business in the 


John B. Green for appellant; James M. Ward 
for respondents. 
PATTERSON, J. — This appeal is from an order 


made at the Special Term dismissing a writ of 
certiorari which was sued out by the relator to 
review the action of the respondents, Commission- 
ers of Taxes of the City of New York, in fixing the 
assessed valuation of the relator’s property for the 
purposes of taxation for the year 18906. The re- 
lator is a corporation organized under the laws of 
the State of New Jersey, but does business in the 


city of New York, and has capital or property in- 





their return, that the total amount invested by the 
relator in the State was the sum of $689,393. That 
this aggregate amount was made up of items con- 
tained in a statement submitted to them by the 
relator and of an additional amount of $222,014, 
which had not been reported by the relator as 
among its taxable assets. This latter item repre- 
sents credits and bills receivable, due to the re- 
lator for lumber or merchandise sold by it in the 
course of the transaction of its business in the 
State of New York. The only question arising on 
this appeal is as to the correctness of the action of 
the commissioners in including the item referred 
to in the assessed value of the relator’s property 
for the purposes of taxation. Under chapter 31 of 
the Laws of 1855, foreign corporations are to be 
assessed and taxed on all sums invested in any 
nianner in business in this State, the same as if they 
were residents of the State. It is well settled that 
the power to tax property of non-residents extends 
only to such property as is situated within the 
State exercising the taxing power (N. Y., Lake 
Erie & Western R. R. v. State of Pa., 153 U. S. 
628; Hoyt v. Comm’rs of Taxes, 23 N. Y. 224). 
But as to all such property so within the State, the 
power to tax is ample. The act of 1855 reaches all 
sums belonging to foreign corporations invested 
it any manner in the State. The manner or form 
of the investment is entirely immaterial. The test 
is, Is the property, in whatever shape it may be, 
employed in the business of the corporation in 
this State? Is it an asset within this State? Is it 
something upon which the corporation is doing 
business in this State? Does it remain for the pur- 
pcses of the business of the corporation within this 
State? If it does, whether it is in the shape of a 
promissory note or a book credit, or in any other 
form, it is as substantially invested for the pur- 
poses of business as if it were tangible property, 
such as goods or merchandise of any description. 
It is entirely true that intangible property, choses 
im action and debts, as a general rule, are regarded 
by a fiction of law as having their situs at the place 
of residence of a creditor. To them the maxim, 
mobilia personam sequuntur, applies ordinarily, but 
those things constituting property which are used 
for the purposes of trade or business in a particular 
locality, for all purposes of that trade or business 
have a situs where they are so used. A banker 
engaged in business, in the city of New York, but 
residing in the State of New Jersey, nevertheless 
has all the assets of his business, whether they con- 
sist of credits or of tangible securities, in the city 
of New York. The statute referred to covers the 
case of property or sums used in the actual con- 
duct of business within the territory of the State. 
If promissory notes are physically here, they have 
a situs here for all the purposes of business. They 
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are nothing but evidences of indebtedness. Book 
accounts which merely show the particular status 
of certain assets of a business are records of the 
then present condition of so much of the sum used 
of invested in the business as constitutes the items 
of those accounts. Any other view of such ac~- 
counts would permit not only of the evasion of 
taxation, but of the separation of a going business 
(which must be considered in its entirety) into 
component parts and of taking out some of the 
assets for one special purpose, although they are 
retained for all the general purposes of business. 
These credits enter into the general business of the 
corporation transacted in the State of New York. 
It is not claimed that they do not constitute active 
factors in the transaction of that business, but it is 
only through the application of a fiction of law that 
they are sought to be removed frgm the operation 
of the tax law of the State. 

There is nothing decided in the Thurber-Why- 
land case (141 N. Y. 122), nor in the Hecker- 
Jones-Jewell Milling Company case (147 N. Y. 
31', which affects the question now before the 
court. That question is simply whether or not, 
where merchandise which, if it were in specie 
within the State, would be subject to taxation, has 
been sold upon credit in the State and that credit 
has not expired, the amount of the merchandise 
thus sold, and for which the credit is given in 
books kept in the State, can be said to be removed 
from the State when it enters into the general busi- 
ness conducted within the State In our judgment 
it is merely a transformation from one form to an- 
other of a sum invested in the State employed in 
the current business of the corporation in the 
Statc, and it is not removed beyond the jurisdi- 
tion of the State as so much withdrawn from in- 
vestment in business in the State. 

he action of the commissioners was right, 2nd 
the order appealed from should be affirmed, with 
cests. 

Van Brunt, P. J.; Rumsey and O’Briey, JJ., 
concur. 

INGRAHAM, J. (dissenting). — The only question 
upon this appeal is as to the action of the commis- 
sioners of taxes in including an amount of 
$199,813.23 for goods sold by the relator in this 
Srate, such amount being due upon book accounts 
to the relator, a foreign corporation, doing busi- 
ness in this State. The relator fixed the amount 
invested by it in business in this State at the sum 
of $463,414. To this sum the respondents added, 
for outstanding amounts due for goods sold, less 
ter per cent., $199,813.23, and deducted from these 
two sums the indebtedness incurred by the relator 
for the purchase of property within this State. 

Section 1 of chapter 37 of the Laws of 1895 pro- 
vides that “all persons and associations doing 
business in the State of New York, as merchants, 





bankers or otherwise, either as principals or part- 
ners, whether special or otherwise, and not resi- 
dents of this State, shall be assessed and taxed on 
all sums invested in any manner in said business, 
the same as if they were residents of this State.” 

This statute has been several times considered 
by the Court of Appeals, and we must determine 
whether or not money due to a non-resident, doing 
business here, for property that it has sold, is prop- 
erty invested within the State within the meaning 
of this section. In the case of People ex rel. T. W. 
Co. v. Barker (141 N. Y. 121), Judge Peckham, in 
delivering the opinion of the court, says: “* We are 
of the opinion that this act does not contemplate 
the deduction of debts from the sums invested in 
this State by a non-resident. As the person is a 
non-resident, it is to be assumed that he will, at 
the place of his domicile, have all of what might be 
termed his equities adjusted, and that if entitled to 
it anywhere it will be at such domicile that he will 
claim and be allowed the right to have such de- 
duction. In his case the statute of 1855 seizes upon 
the certain specific sum which he has here invested 
in the business carried on by him, and that sum is 
to be assessed and taxed the same as if the person 
were a resident of the State. In using the expres- 
sion, ‘the same as if they were residents of this 
State,’ we do not think it was intended that excep- 
tions were to be allowed here the same as if the 
party were a resident, or that deductions from the 
sum thus invested should be made as if that were 
the case. It meant, as it seems to us, that the sum 
invested in any manner in business in this State 
should be assessed in the same manner and form 
as a resident would be assessed.” And the court, 
in finally disposing of the case, says: ** The relator 
having no right to deduct its debts from the sum 
it had invested in its business here, it is unneces- 
sary to discuss the question whether the amount 
of the debts due it should be regarded as any part 
of the sum invested in its business in this State, 
because the sum assessed by the defendants is less 
than the amount which the affidavit of the presi- 
dent of the relator shows was invested in its busi- 
ness in this State at the time of such assessment, 
exclusive of those accounts.” 

From this decision it would seem that the rule 
to be followed is that, under the statute of 1855, the 
State seized upon a specific property which the 
non-resident has here invested in the business car- 
ried on by it, and that that sum is to be assessed 
and taxed as though the non-resident were a resi- 
dent; that the general equities as to the relator’s 
assets and liabilities — placing on one hand the 
amount that is owed to it from others, and on the 
other hand the amount that it owes others — are 
to be adjusted at the place of its domicile, where it 
can have the right to have such general equities 
adjusted. It is not entitled to deduct from the 
value of the property invested in this State the 
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amount of its indebtedness, nor is it to pay upon 
the amount of money that others are indebted to 
him. The determination of this question must be 
settled at his domicile. If a non-resident brings 
property within this State that specific property is 
texable, although he may owe a much larger sum 
of money, or, in fact, may be insolvent. If, how 
ever, no such specific property or sum of money is 


| 
| 


within this State, although such non-resident does | 


business here, he is not taxable, although he may 


be worth millions. Does it make any difference, 


as to his liability to taxation, whether the money { 


which he has owing him is owing by citizens oi 
this State or by citizens of a foreign State? Sup 
pose a person doing business in the State of New 
York, manufacturing goods in the State of New 
Jersey, should sell to a resident of this State cer 
tain goods which were shipped from his factory in 
New Jersey, would the debt owing to him by such 
citizen of this State any property in 
vested in this State than if the person to whom 
the property had been sold resided in New Jersey? 


be more 


We have not a case where bonds or obligations, 
being the evidence of debt, are here, but the sim- 
ple case of a person being indebted to a non-resi- 
dent in a of 
It certainly is immaterial whethe: 
or not the contract of sale was made in this State, 
and it seems to me equally immaterial whether o- 
not the debtor is a resident of this State. Th 
general rule that a debt is property at the domicile 
of the creditor, and not of the debtor, is too well 
settled to be questioned; and it would certainly 
seem to be most unjust to subject a person to 
taxation upon debts due to him, and not 
credit for moneys due by him. It is 
impossible in the case of a non-resident, 


sum money which such person is 


beund to pay. 


allow him 
manifestly 
or foreign 
here, to make such 
The that non-resident 
brings to this State, and invests here, the statute in 
question subjects to taxation. 


ccrporation doing business 


adjustments. property a 
But a mere chose 
in action, a credit to a person, whether engaged in 
dcing business here or elsewhere, is not property 
invested at all. It is a debt due him which may or 
may not be paid, depending upon the solvency of 
the debtor; and there can certainly be no distinc- 
tion between a debt due to a non-resident doing 
business in New York from one residing in New 
Jersey, and a debt due from one residing in New 
York, as there can be no difference with respect 
to the liability of a trader as to whether his creditor 
resides in New Jersey or New York. 
doing business here, who has sold his property 


If a person 


and has parted with its title, giving a credit to the 
purchaser, is to be charged with the amount owed 
to him as money invested in business in this State, 
he certainly should be allowed to be credited with 
the amount which he owes for money borrowed by 
him to purchase property to carry on his business. 
Yet that is exactly what the Court of Appeals said 





in the Thurber-Whyland case, that he could not be 
credited with, because there was an equity that 
must be adjusted at the place of his domicile. 

I think, therefore, that the order appealed from 
should be reversed and the assessment corrected, 
by deducting from the assessed value of the re- 
lator’s property the sum of $199,813.23 for out- 
standing amounts due for goods sold, less ten per 
cent. 


> 


Legal Aotes of PMertinence. 

Judge Spear is now chief justice of the Ohio 
Supreme Court for the year to February 9, 1899. 

A bill to allow women over 21 years of age to 
be appointed notaries public has passed the Ohio 
house of representatives, and will, in all probabil- 
ity, become law. 

In its otherwise admirable report of the Chicago 
Bar Association’s banquet in honor of the great 
New York lawyer, a Chicago Law Journal labels 
an excellent picture of the honored guest of the 
evening * James” H. Choate. Such is fame! 

A jury at Warrensburg, Mo., on the 5th inst., 
rendered a verdict for $27,000 against Bradstreet’s 
Commercial Agency in favor of Minter Brothers, 
formerly business men of Sedalia. Plaintiffs failed 
They alleged 
that the failure was due directly to a report made 
to Bradstreet’s by the Sedalia agent, and published 


seven years ago for a large sum. 


in the mercantile report, that their company was 
insolvent. 

The Supreme Court of lowa recently decided 
that the placing of stockholders’ names in one box, 
lot numbers in another and apportioning real es- 
tate in a boom addition is not a lottery. The court 
held in substance that where promoters leave the 
matter of disposition of the real estate entirely to 
the stockholders or other persons to be benefited, 
the element of fraud is taken away. Tie elections, 
the court said, were decided in a similar manner, 
and are not illegal. This decision was rendered in 
the Chancy Park Land Company v. B. B. Hart. 
appellant, from Clinton county. 

A divorce suit is the result of the attempt of 
L. A. Russell, of Sioux City, Iowa, to accustom 
himself to the hardships of Alaskan life. His wife 
says he resolved two months ago to go to the 
Klondike in the spring. Since then he has per- 
mitted no fire in his house, sleeps with his bed- 
room window wide open, and confines himself and 
family to a diet of “‘ salt horse,” baked beans and 
Mrs. Russell says her health and that 
of her two minor children has suffered seriously 
from this that her husband is 
financially well able to support his family in good 
style. She wants ae divorce, $10,000 alimony and 
the custody of both children. 


lime juice. 


treatment, and 
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Years of delay in publishing the official reports 
of a State are discreditable. The reporter may 
struggle hard to prevent it, but be powerless for 
lack of legislative appropriations to print the 
work. Explanations differ in the different cases, 
bu: such delays exist in several States. The won- 
der is that the bench and bar submit to it. Em- 
phatic protest from them would doubtless stir the 
legislature to find a remedy. The 
nething, but costs much. It compels one who 


delay saves 
would know the law to incur the needless expense 
of obtaining it from other sources during the long 
period of waiting for the official reports. A long- 
standing abuse of this kind has been remedied in 
several States which now have their reports pub- 
lished promptly. A little organized effort of law- 
yers in almost any State where the reports are 
overdue would be sufficient to find out where the 
ault lies, and then cure it. — Case and Comment 
I know you lawyers can with ease 
Twist words and meanings as you please; 
That language, by your skill made pliant, 
Will bend to favor every client; 
That ‘tis the fee directs the sense 
To make out either side’s pretense. 
When you peruse the clearest case 
You see it with a double face; 
For skepticism’s your profession; 
You hold there’s doubt in all expression. 
Hence is the bar with fees supplied; 
Hence eloquence takes either side. 
— View of a lawyer's * flexibility,” by John Gay, 
eighteenth century. 
The following anecdote was sent by a Kentucky 
correspondent of Case and Comment: A 
man who had not found it convenient to 


young 
pay a 
tailor’s bill was brought up on a creditor's bill by 
the cruel tailor before a very kind-hearted vice- 
chancellor, who liked the youth. He was hand- 
somely dressed and wore a costly diamond stud in 
his shirt bosom, but declared under oath that he 
lad no property except his wearing apparel. The 
tailor’s lawyer claimed that a diamond stud was 
not an article of exempt apparel, and asked for its 
surrender, but the judge ruled that the diamond 
button held the parts of the shirt together and its 
removal would lead to indecent exposure of the 
person, Then the lawyer urged that the shirt was 
of a new kind which buttoned in the back, but the 
judge met this by saying: “ The presumption of 
the law is that shirts button in front, and the court 
dees not judicially know that shirts ever butten 
in the back. The court will not require the de- 
fendant to submit to an examination to rebut the 
prcsumption.” And so the diamond remained in 
the bosom which cherished it. 

We have received a copy of the Dansville Adver- 
tiser, containing the memorial address of L. B. 
Proctor, of Albany, on the late Dr. Myron H. 





Mills, read before the Livingston County Histor- 
ical Society at its annual meeting held on Jan. 
25th, at Geneseo, N. Y. Dr. Mills was widely 
known as a distinguished writer, speaker and his- 
torian, particularly as to the Indian history of the 
country. He was one of the founders of the Liy- 
ingston County Historical Society, formed in 1875, 
occupying its executive chair for several years, 
and contributed largely of his means and influence 
to bring it to its present high position among the 
historical the State. He enjoyed a 
large acquaintance among the leading men in 


societies of 


Albany, and was favorably known among its scien- 
Dr. 


system of 


Mills established the admirable water 
Mount the Mills 
Water Company, of which he was president and 


tists. 
Morris, known as 
chief proprietor. He was greatly esteemed in the 
business and literary circles of western New York. 
The Mills memorial is widely spoken of as one oi 
the best productions of the pen of Mr. Proctor — 
a pen which never fails in its admirable delineation 
of human character. 


Legal Laughs. 

If legal phrases are sometimes puzzling to the 
untutored mind, certain colloquial expressions may 
be equally puzzling to the legal mind. An exam 
ple is given in London Law Notes. 

At an examination before Lord Mansfield a wit 
ness exclaimed, “ I was up to him.” 
* Up to him,” said his lordship. 

niean by being up to him?” 

“Mean, my lord? Why, I was down upon him.” 

“ Up to him and down upon him,” said his lord 
ship. “ What does this fellow mean?” 

“Why, I thought, my lord, that as deep as he 
theught himself, I stogged him.” 

When his lordship still insisted that he did not 
tnderstand what meant, the 
claimed: 

“ Law, what a flat you must be!” 

“Tf he had only said ‘on to him,’ said his lord 
ship later, ‘I should have tumbled to him.” 


“What do yor 


was witness ex- 


A London solicitor recently tendered a bill in 
which the last item was thus stated: ‘7 
with you after the case was lost.” A Gotha lawyer 
cence threw a peasant out of doors because he did 
not wish to take up his case. 
him a bill of 2 marks 


To dining 


He afterward sent 
“for his trouble.” Another, 
on receiving the present of a hare from one of his 
clients, wrote to thank him and then charged 4 
marks for the letter. On the Hamburg exchange 
a stranger once asked a lawyer: “Is this ducat 
worth to shillings?” ‘ Yes,” replied the lawyer, 
as he put the coin in his pocket and took out 3s. 
ac. “ Here’s your change; 6s. 8d. is my regular 
consultation fee, you know.” 
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NEW YORK LAWS OF 1898. 


M\HE following bills, passed by the legislature oi 
l the State of New York during the present ses- 
sion, have become laws by the approval of the 
governor: 

Chap. 1. By Senator Ellsworth, entitled an act 
making appropriation for contingent expenses oi 
the legislature. 

Chap. 2. By Assemblyman Peterson, entitled an 
acc to amend chapter 705 of the Laws of 1897, en- 
titled “An act for the protection of fish in Chau- 
tauqua county.” 

Chap. 3. By Senator Lamy, entitled an act to 
amend chapter 16 of the Laws of 1897, entitled an 
acr to amend chapter 47 of the Laws of 1837, enti- 
tied an act to incorporate the Young Men’s Asso- 
ciation of Buffalo, as amended by chapter 393 of 
the Laws of 1896, in relation to a free public library 
in the city of Buffalo, and to authorize appropria- 
tions therefor to provide for the election of man- 


agers. 


English Hotes. 

Mr. Justice Darling, while riding to the law 
courts recently, was thrown off his horse and 
driven over by a van, but beyond a severe bruising 
of the left leg no serious injury resulted. 

li is stated that a scheme has been drafted, and 
will be brought before parliament early in the 
ensuing session, having for its object the compul- 
sory retirement of the masters, clerks and other 
otiicials of the Supreme Court at the Royal Courts 

Justice who have attained the age of 65 and 
upwards. 

The personalty of Sir Frank Lockwood, Q. C., 
M. P., who died on the 19th of December, is sworn 
ac £31,586 2s. 10d. gross and £30,112 4s. 5d. net. 
His executors were his brother Alfred, Mr. J. R 
Wood, York Julia Lockwood, the 
widow, to the last of whom the testator leaves his 
carriages, horses, furniture, plate and household 
effects absolutely. 


and Dame 


He gives her a life interest in 
the rest of his property, which at her death is to 
go to his children in equal shares. 

Before Justice Bruce and a special jury at the 
Lancaster Assizes, on the 26th inst., Robert Pill- 
ing, a timber merchant, sued the Furness Railway 
Company for assault and illegal detention on the 
20th of August. The plaintiff, while traveling, was 
asked for his ticket at Askam, and on failing to 
produce it he was ordered out of the carriage into 
the guard’s van. While in the van he discovered 
the missing ticket. His name and address were 
not asked for, and the fare was refused. The de- 
fendants submitted that no railway company had 











authority to arrest a man unless he refused his 


name, and therefore the station-master was acting 
without authority, and his masters were not re- 
sponsible for his mistake. A verdict was found for 
the plaintiff with £10 damages. — Law Times. 

The ways of ecclesiastical judges are indeed mys- 
terious, says the Law Journal. Here is an in- 
stance in point, if the facts, which hitherto have 
An 
action was brought in the Consistorial Court ot 
Lichfield to determine the liability of a lay rector 


net been contradicted, are correctly reported. 


to repair the chancel of a church. An appeal was 
mede to the Court of Arches, presided over by 
Lord Penzance. On the day fixed for hearing 
attended, when instead of the learned 
judge, appeared his surrogate, who proceeded to 
deliver the judge’s written judgment dismissing 
the appeal, in spite of the protests of counsel for 


counsel 


beth parties that the appeal had never been heard. 
This performance, we regret to say, is not unpre- 
cedented, for Lord Penzance did the same thing 
once before in 1897; but it is certainly outrageous, 
even if it be legal. It is high time for some inter-~ 
vention by the privy council or parliament to in- 
sure that this judge should at least listen to argu- 
ments, even though he deems them unnecessary. 
Stronger judges than Lord have been 
known to change opinions arrived at before full 
argument has taken place. 


Penzance 


Botes of Recent American Accisions. 


Inheritance Tax —Validity — Estates 


ously Probated. — 1. 


Previ- 
Laws 1897, p. 83, providing 
that all property which shall pass by will, or by 
intestate laws of the State, from any person who 
may die possessed of the same, shall be subject to 
a tax, etc., is not a tax upon property, but a tax 
upon the right to receive inheritances. 2. The 
right to receive property by inheritance being dis- 
tinct and separate from the property itself, and 
the right of testamentary disposition being purely 
statutory, the legislature has a right to impose 
any reasonable restriction or duty upon the privi- 
lege. 3. The fact that an inheritance tax law ex- 
empts estates of a certain sum and less is not void 
as being unequal. 4. An inheritance tax which 
applies to estates which have been probated be- 
fore its passage, but are to be distributed after it 
teskes effect, not unconstitutional to such 
estates, as, though the heirs take a vested right at 
the death of their ancestor, yet that right is sub- 
ject to the control of the courts for distribution, 
is dependent upon the laws for its protection, and 
is subject to the taxing power of the State. (Gels- 
thorpe, Co. Treas., v. Furnell et al., Sup. Ct. of 
Montana. Opinion in full in 8 Chicago Law Jour- 
121 [N. S.], 60.) 


is as 
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Mob Violence — Act for Suppression of Uncon- 
stitutional. —1. The statute, 92 O. L. 136, for the 
suppression of mob violence provides that the 
party complaining shall recover a definite sum 
regardless of the actual damages he has suffered. 
2. In so far as the damages awarded by the statute 
exceed the actual damages suffered by the com- 
plaining party, the county is taxed for private in- 
terests. 3. The State has no power to tax the 
public for purely private interests. 4. The power 
of the legislature, under the provisions of the 
Constitution, to levy taxes is not without limita- 
tions, and such powers are not only grants, but 
limitations. (Caldwell v. Board of County Com., 
Cuyahoga Co., Eighth Circuit, Cuyahoga Co., 
Ohio. Opinion in full in Ohio Cir. Rep., vol. 
XV, p. 167.) 


Hotes of Recent English Dccisions. 


Pawnbrokers — Proceedings Under Act of 1872. 
—A point of practical importance to pawnbrokers 
was raised in the case of Fawcett and others vy. 
lsierman, which was heard by the Divisional Court 
(Grantham and Channell, JJ.) on the 16th of De- 
cember, says the Law Times. A tailor, Lawrence 
by name, gave a coat to one Bierman to repair, 
and Bierman’s wife, without authority, pawned it 
with the firm of which Fawcett was manager, for 
one guinea. Lawrence then summoned the pawn- 
brokers, and the magistrate ordered them to give 
up the coat, and as a consequence the pawnbrok- 
ers lost their security for the advance, and decided 
to prosecute the woman. The charge was heard 
by his honor Judge Hanney at Great Marlborough 
street Police Court, who dismissed it, but stated a 
case in which he stated that he had done so, (1) 
because it was in his opinion an attempt to apply 
section 33 of the Pawnbrokers’ Act, 1872, to a state 
of things to which it was never meant to apply; 
that if the pawnbroker was the “ injured party,” 
he was so not because the coat had been pawned 
with him (to which wrongful act he was himself a 
party), but by the magistrate’s order to restore 
without compensation; (2) he also considered that, 
if the pawnbroker had a remedy, it lay under sec- 
tion 40 of the act of 2 & 3 Vict., c. 71, under which 
the order to restore was made; and (3) that by the 
latter part of section 33 of the Pawnbrokers’ Act, 
1872, the party who was empowered to put in force 
the machinery therein provided to punish a person 
who unlawfully pawned the goods of another was 
the owner of those goods and not the pawnbroker. 
The pawnbrokers, startled at this decision, ap- 
pealed. The Divisional Court decided that the 
magistrate was wrong in the conclusion he had 
ccme to. In their opinion he ought not only to 
have convicted, but also should have imposed such 





a penalty as would have covered the amount ad- 
vanced by the pawnbrokers and have directed such 
sum to be paid them. The decision is logical and 
not unreasonably in favor of the pawnbroker, al- 
though it carries the matter a step further than 
section 33 of the act of 1872 appears to do. That 
merely says a fine shall at the discretion of the 
magistrate be imposed on the defendant, and lim- 
iis the maximum forfeiture. The 
therefore, so long as it stands, decides two points: 
(1) That a pawnbroker can, under section 33 of the 
act of 1872, himself prosecute the defendant, and 
as to that it is sufficient to say that prior to this 


of such 


case, 


decision his right to do so appears never to have 
been doubted; and (2) decides that, where a pawn. 
broker does so, a magistrate may, if he thinks fit, 
order the prosecutor —the pawnbroker —to be 
paid out of the forfeiture such amount as he ad- 
vanced on the article when pawned, instead of 
directing the fine to be placed in the poor-box. 
Volunteer — Subject to Military Law — Arrest 
— Action for Assault and False Imprisonment. — 
By section 176 of the Army Act, 1881, “the per- 
scns in this section mentioned are persons subject 
to military law as soldiers * * * ; that is to 
say, (8) all non-commissioned officers and men 
belonging to the volunteer forces of the United 
Kingdom (a) when they are being trained or exer- 
cised with any portion of the regular forces or 
with any portion of the militia when swhbject to 
military law; and (b) when they are attached to or 
otherwise acting as part of or with any regular 
forces; and (c) when their corps is on actual mili- 
tary service.” The plaintiff and the defendants 
were members of a volunteer corps, who were in 
training at Shorncliffe with a portion of the regu- 
lar forces. As the camp was being broken up the 
plaintiff was accused of stealing certain articles. 
The captain in command at Shorncliffe ordered 
that the plaintiff should be conducted under escort 
to Boxmoor, where the volunteers were dismissed, 
ard then he should be handed over to the civil 
authorities at Hemel Hempstead. These orders 
were carried out, and at that place he was handed 
over to the defendant Frogley, who was superin- 
tendent of the police. The jury, however, returned 
a verdict for Frogley. The other three defendants 
were the sergeant and two privates, who formed 
the escort. Against these there was a verdict for 
£300, as the plaintiff was tried and acquitted. Held, 
that although up to the departure from Shorncliffe 
they were under military law, and so would not 
be responsible for detaining the plaintiff, yet on the 
departure from the station they became ordinary 
civilians, and so were liable. And, further, that 
although the plaintiff might have been arrested 
and tried by court-martial, or handed over to the 
civil authorities at Shorncliffe, the actual proceed- 
ings were quite unauthorized. (Marks v. Frogley, 
Q. B. Div., L. T. Advance Rep., Jan. 29, 1898.) 
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The power and protection which we rightly arrogate to the 
judiciary permeates and pervades its every department. The hon- 
est, though unlettered, justice of the peace may hold the scales of 
justice with as firm a grasp, and note its balancing with as clear 
a visicn as the Chief Justice of the United States. The record of 
his Court, and that of all intermediate courts up to our own, not 
only import verity, but are beyond the reach or cavil of any profan- 
ing hand or mind, whether they come as single spies or in battalions. 

Keeping closely in view the above principles, let us pass to a con- 
sideration of the case on its merits. 

The Probate Court of Thurston County, Territory of Washing- 
ton, was, in 1881, a court of record; it was a part of the judicial 
system of the United States. It had been duly organized, and pos- 
sessed the requisite officers necessary to administer the law within 
its department, and in an admirable manner it entered a judgment of 
record, wherein, on the 25th day of March, 1888, it was adjudged 
that one Moses Scott was * dead to all legal intents and purposes.” 
This judgment was never reversed, modified or set aside, but stands 
to-day complete in all its parts. We are now asked not only to 
ignore it, but to absolutely wipe it out of existence. This appeal 
comes to us not from that judgment. but from an independent 
action, one which draws in question and attacks collaterally the 
original judgment entered in the case. The respect which is due 
from one court to another cannot for a moment permit this to be 
done. Should we disregard that judgment, then every other court 
in the United States would be fully justified in disregarding and 
ignoring every judgment which has been or may be rendered and 
entered by this Court. The result need not be described, as every 
court would be a law unto itself. 

Passing then from the consideration of these principles, which 
ought ever to be our guide, and which should be decisive of the 
case, let us observe what other principles of equity and good con- 
science are necessarily violated as the result of the majority opinion 
herein. 

It is assumed that the Moses Scott, plaintiff in error herein, is the 
same Moses Scott who was declared dead by the Probate Court, and 
that he was alive (in csse corporcalibus) at the date of the decree, an 
assumption in which I do not concur. But waiving that point, the 
broad proposition is asserted, without qualification or exception, 
that any and every live person may successfully attack, collaterally, 
a decree of this character. To my mind the well-known principle of 





71 
an estoppel im pais may, nay, ought to be, invoked in opposition 
thereto, excepting, however, as to minors ,women and non compos 
nientts. 

In Dickenson v. Colgrove et al., 10 Otto, 578, this Court defined 
an equitable estoppel as * the vital principle that he who, by his lan- 
guage or conduct, leads another to do what he would not otherwise 
have done, shall not subject such person to loss or injury by disap- 
pointing the expectations upon which he acted. It involves fraud 
and falsehood, and the law abhors both. Such a position is sternly 
forbidden.” 

It is shown by the record that Moses Scott voluntarily disap- 
peared, and thereafter, for seven years and more, was utterly lost to 
all relatives and creditors. He could have broken the silence and 
made his existence known. He did not do so. Nor has he made 
any explanation of such absence and silence or offered any excuse. 
He was presumed to know the effect of such action, and the con- 
clusion whch the law draws therefrom, namely, death. His credit- 
ors waited the seven years for him to speak. They implored him 
to speak, but he remained obdurate. Because he was silent when 
he should have spoken he ought not now to be permitted to speak, 
when he ought to remain silent. His property was sold, and the 
present owners, if turned out of their possessions, will be injured 
through no fault of their own. By his appearance and the asser- 
tion of his claim he is certainly “ disappointing the expectations ” 
upon which his creditors acted and had a right to act. Here, then, 
we have the clearest illustration of an equitable estoppel, one that 
was created solely by the acts of the plaintiff in error, and yet we are 
asked to disregard the principles of equity and reward him because 
of the injury which he has inflicted upon others. This involves 
“ fraud and falsehood, and the law abhors both.” It is a ‘ 
of position sternly forbidden by the law.” 

With these facts staring him in the face, what right had Moses 
Scott to come to life? Will it be urged that he was ordered so to 
do by courts of the Celestial or Infernal regions? If such be the 
justification, I answer that it would result in a direct conflict of 
authority and jurisdiction between the courts named and our own. 
It would be an attempt on their part to usurp jurisdiction within the 
physical world, against which, for self-protection, if for no other 
reason, we should record our inflexible opposition. There are no 
treaties in existence, nor formulated and accepted international laws 
connecting mundane and Celestial and Infernal courts which bind, 
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authorize or require us to permit the execution of any mandate from 
those courts exclusively within our own realm and jurisdiction. 
We are not bound even to take judicial notice of their decrees or 
judgments, and we cannot too jealously guard the department of 
administrative justice which has been placed in our keeping and 
under our exclusive control. A recognition of such foreign decrees 
would result in a virtual abolition of this court; it would mean the 
invasion and enforcement of laws not suited to the education or 
desires of our people, and in the creation of v/hich their voice was 
never heard. Can it be argued with any degree of confidence that 
the sublunated, visionary, supernatural, ethereal and transcendental 
laws of the Celestial world would be suited to the habits and con- 
ditions of our people, wedded as they are to our form of govern- 
ment, and filled with worldly aspirations? The contemplation of 
airy and abstract laws, the dream of the visionary, the realm of the 
mystic and the speculation of the disembodied spirit may entertain 
and satisfy those who have renounced their earthly citizenship, but 
as a means of governing and regulating the affairs of this world 
they would prove a delusion and a snare, and but as sounding brass 
and tinkling cymbal. 

On the other hand, contemplate the adoption and enforcement of 
the laws which have been, or may be, formulated by the leading 
authority and reigning sovereign of the Infernal regions! His form 
of government is nearly allied to that of an absolute monarchy. 
His laws are not suited to the conditions of members of a simple 
republic. They are not calculated to enhance our enjoyment, pre- 
serve our liberties or promote our well-being. Unless tradition and 
history mislead us, he is tyranical in disposition, arbitrary in his 
decrees, opposed to free government, and is not attached to the 
principles of the Constitution of the United States, nor well disposed 
to the good order and happiness of the same. He would regard the 
Declaration of Independence with disdain, and contemplate with no 
friendly vision the safeguards of our laws and _ constitutions. 
Unhappy, indeed, would be the condition of that people whose con- 
stitutonal rights, happiness and liberty were entrusted to his safe- 
keeping. However honorable his prior record, his reign since he 
established an independent kingdom under the name of ‘ Lucifer 
the First * does not commend itself to a well-regulated and reflect- 
ing mind. Every person mindful of his future well-being may well 
hesitate in selecting him as a guardian. A charitable judgment or 
optimistic vision give small promise of reformation, for his reason 
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seems to have “fled to brutish beasts.” Other and weightier 
reasons might be urged, but these will suffice for the present. The 
only safety lies in the close application of the principles of an equi- 


table estoppel, against which Lucifer and his laws cannot success- 
fully prevail. 

As before observed, the rule of equitable estoppe! should not be 
invoked against minors, women and that large and ever-increasing 
class of non compos mentis. The reasons therefor require no elabor- 
ate discussions. A minor, as a rule, cannot be bound by contract, 
and without a contract, or some act which concerns property, an 
equitable estoppel cannot arise. Moses Scott may have been 
a minor; the record is silent on this subject, and he is entitled to the 
benefit of the doubt. For this reason alone the cause should be 
reversed. 

The second class, viz., women, in my opinion, constitute another 
exception to the rule of equitable estoppel. How many of us, alas! 
have been disappointed by their “ language and conduct,” which 
have led us to do what we otherwise would not have done, and have 
subjected us to “injury by disappointment.” And I may remark 
that when married, or the more they are married, the greater their 
liability of indulging in that line of “ language and conduct” lead- 
ing to “ disappointment,” which constitute an infraction of the vital 
principles of an estoppel i pais. Inherently they have no reverence 
for an estoppel, and education, precept and example are wasted 
upon them in this regard. It has therefore come to be recognized 
as a fixed and primal condition of society that the class of beings 
otherwise normal in mental and moral endowments, inviting in 
appearance, bewitching in their ways, and necessary in the economy 
and perpetuity of the race, are not naturally, and cannot be by edu- 
cation, subject to the rules of an equitable estoppel. Interrogate the 
first one you meet upon this subject, and she will inform you that 
she neither knows or cares anything about it. If a recognition and 
observance of equitable estoppel were a requisite of admission to the 
celestial kingdom, no woman would enter therein. 

Moses Scott may be a woman. It is not a safe rule to judge of 
the sex by name. Were a case here involving the copyright of any 
of the works of George Eliot or Mrs. Partington, we would commit 
grievous error in concluding that the former was a man and the 
latter a woman. So with the case at bar: the record being silent, 
we must again give him, or her, the benefit of the doubt. Although 
the records refer to Moses Scott as a man, meaning thereby the 
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male gender, yet we know that the word “ man” is genetic in its 
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nature, and that “man” often embraces *“ woman.” Indeed, the 
statutes of the State of Washington, paragraph 1711, 2nd Vol. Hill's 
Code, declare that * words importing the masculine gender may be 
extended to females also.” 

Under the common law women had no legal existence; if a feme 
sole, she could only act through a guardian or other proper repre- 
sentative. If married, her identity merged in_ her husband. 
Through the guardian and husband the law of estoppel applied. 

Owing to the intervention of the statutes of the State of Wash- 
ington, this common law status, whether wisely so or not, has been 
abolished; and this large class of persons, without any previous 
preparation, and in many instances against their protest, have been 
suddenly thrust into the legal world, with all the rights and privi- 
leges which theretofore belonged exclusively to the male sex. It is 
a maxim of the land that he who avails himself of the profits and 
privileges of a new relation must also assume its losses and bur- 
dens. This they persistently refuse to do. They claim the privi- 
leges, but decline the burdens. Any attempted legal coercion on 
the part of this Court would be both officially and personally not 
only unwise, but productive of domestic revolution. The substitu- 
tion of the principles of an estoppel im pais in place of family 
pravers, in my judgment, could not be successfully accomplished. 
\s an answer to a complaint in the ordinary action under the chap- 
ter of Domestic Relations, entitled “ Curtain Lectures,” it would be 
stricken out as sham and frivolous. Over all other subjects and 
persons this Court possesses plenary power, but in this regard both 
its jurisdiction and decrees are set at naught. 

Excluding minors and women, the rest of the world may be 
appropriately divided into two classes, viz., the compos mentis and 
the non compos mentis. Regarding the second class I am firmly 
convinced, both by precedent and observation, that they ought not 
to be held to the strict rule of estoppel in pais. The real difficulty 
is in determining to which class a particular individual belongs. 
I know of no universal rule by which they may be measured, nor 
any safe criterion by which we may judge. Different tribunals 
would arrive at different conclusions. and consequent confusion 
result therefrom. The rule adopted to-day may be abrogated 
to-morrow. Keepers of asylums for the insane usually regard their 
inmates as lacking in right reason, while the inmates themselves are 
firmly convinced that their keepers are the only crazy ones. 
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Separate the two classes as carefully as we may, and each will 
unanimously declare the other to be non compos. 1 do not refer 
simply to those who have been adjudged insane and placed in con- 
finement, but to mankind in general; for | am convinced that 
a majority of people who are now at large would, if properly classi- 
fied, be found among that unfortunate class whose deficient mental 
and moral endowments rightfully except them from the operations 
of the principles of estoppel in pais, as well as other rules of conduct 
which form the foundation and structure of enlightened reason. 

Having reached this conclusion, so far as the facts are concerned, 
it only remains to apply certain well-known and universally recog- 
nized principles in order to reach a satisfactory result in the matter 
of classification. Since the foundation of our government the right 
of majority rule has become firmly established, otherwise minorities 
would rule, and our form of government would be a failure. Hav- 
ing, then, this rule as our guide, it only remains to enumerate the 
classes, and it follows as a matter of course that the consensus of 
opinion of the more numerous class would be that they constituted 
the sane, and therefore the governing class, while the others would 
comprise those who are unbalanced, and proper subjects for 
restraint. Should the latter class at any time outnumber the former, 
they would be justified in acting upon their judgment, and it would 
at once become their duty and pleasure to promptly declare the 
others to be lunatics, and guard them accordingly. In this way 
a peaceful, permanent and elastic system of government is provided 
for, consistent with the constitutional rights of all. It points out 
unerringly every person who ought of right to be governed by the 
principles of an estoppel in pais, and mercifully excepts those who 
are unable, by reason of infirmity, to be guided thereby. 

Applying these principles to the case at bar, we are met at the 
outset with absolutely nothing in the record to guide us as to 
whether the plaintiff in error belongs to the class to which an estop- 
pel in pais should apply. We can indulge in no presumptions; we 
must be sure we are right before we can go ahead. Because of this 
silence in the record, I am in favor of a reversal of the cause, to the 
end that the trial court shall proceed to the investigation of the cause 
upon the three points named, viz.: Was Moses Scott a minor, 
a woman, or non compos mentis. If found to be within either class, 
then he, or she, as the case may be, would not be estopped. If, how- 
ever, found to be a man, twenty-one years of age or over, and of 
sound mind, in such event his voluntary disappearance, whether by 
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death or otherwise, for a period of seven years, constitutes such an 
act on his part as to thereafter estop him from coming to life, and 
especially from claiming any property sold under the order of the 
Probate Court. 

Another question presented by the record is of still graver import, 
regarding which the majority opinion is significantly silent. 

The decree of the Probate Court recites the murder of Moses 
Scott in 1881, the date of his disappearance, and also shows an unex- 
plained absence thereafter of seven years, resulting in death by pre- 
sumption. It is then adjudged that * Moses Scott is dead to all 
legal intents and purposes,” having died on or about March 25, 1888. 

It is thus shown that he came to his death twice — first in 1881, 
by violent means; second in 1888, by reason of seven years’ prior 
absence. By the institution of this suit it is evident that he has 
arrogated to himself the right of individual resurrection prior to the 
general resurrection, thus taking an unfair advantage of nearly all 
who have heretofore departed this life. Shall we recognize his right 
so to do? | should be satisfied to pass this point in silence were it 
not that his death became a matter of judicial record; and however 
he may or may not be able to justify such irregular resurrection, 
and whatever objections may be urged against such action by the 
world in general, nevertheless, owing to his premeditated violation 
of the order of the Court which declared him dead, and which ought 
to remain operative until all are permitted to participate in a general 
resurrection, it becomes our duty to take notice of his action in this 
regard, by reason of the respect due to the decree of the Court hav- 
ing original jurisdiction. By permitting him to come to life and 
resuming all rights forfeited by death, in the face of the decree of the 
Probate Court, we not only allow him to annul at pleasure the 
decree of that Court, but also aid and abet him in such unlawful and 
illegal acts. Shall we thus hold up to contempt the record of 
another Court, a Court whose decrees are as sacred as our own? 
I cannot assent to such a proposition, nor discover any reason or 
justification for so doing. 


Happily, the decree itself furnishes a complete and satisfactory 
solution. As before quoted, the finding of death is “to all legal 
intents and purposes.” In Dumont v. United States, 8th Otto, page 
142, this Court held “ that the word ‘ or’ is frequently construed to 
mean ‘and,’ and vice versa, in order to carry out the evident intent 


” 


of the parties.” Under this rule we are compelled to construe the 
decree as reading that Moses Scott was dead to all legal intents 
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or” purposes. Separately stated the decree is: (a) “ Dead to all 
legal intents or (b) “ dead to all purposes.” ‘This is a finding of 
death in the disjunctive. Can there be such a thing as a disjunctive 
death? Had the decree gone further and pointed out which kind of 
death was intended, we could readily conform to such decree; but 
it would be unjust to ask us to decide that point, having only the 
bare recital before us, with none of the proofs submitted at the 
hearing. There is a wide difference between * death to all legal 
intents ” and “ death to all purposes.” Death to all * legal intents ” 
is nothing more than “ civil death,” that is, * dead to the law,” leav- 
ing him fully alive as to his corporeal existence; while “ death to all 
purposes” includes not only civil death, but an absolute end of 
physical existence. Now, the Probate Court found that one or the 
other existed; being in doubt upon that proposition, it wisely 
entered that doubt in the decree; the doubt still exists, and until it 
is removed by the same court, or some court having the right to 
determine the fact, we can do no more than reverse the cause and 
remand it for further action in accordance with our decree. 

In conclusion I desire to call attention to the fact that, by the 
undoubted inherent power which I possess as Chief Justice of the 
Supreme Court of the United States, I have the right to insist that 
this opinion shall be entered of record as the decree of this Court, 
and that the other opinion, in which the other Judges have joined, 
shall stand simply as a dissenting opinion; and were it not that the 
balance of the Court has arrived at a correct result, | should deem 
it my duty to exercise such prerogative. And while I have not 
deemed it necessary to refer specially to the false premises, and con- 
sequently irrelevant argument based thereon, in which the balance 
of the Court has indulged at great length, I am satisfied that a com- 
parison of the two opinions will result in an elimination of the 
errors into which they have fallen, and will especially rescue the 
authorities cited by them from doing duty in a cause foreign to 
themselves. 
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CHAPTER XIV. 
I DECLINE THE DECISION. 


As the Official Communicator finished reading the decision, he 
slowly folded the document, and with great deliberation placed it 
again in his pocket. This done, he turned his gaze on me, and 
seemed to await my pleasure. 





